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PROCEDURAL RULES 17. 4. 603
Sub- Chapter 6
Mont ana Environmental Policy Act

17.4.601 POICY (1) The purpose of these rules is to
inplement Title 75, chapter 1, MCA, the Mntana Environnmenta
Policy Act (MEPA), through the establishment of admnistrative
procedures. In order to fulfill the stated policy of that act,
the departnent of environmental quality shall conform to the
following rules prior to reaching a final decision on actions
covered by MEPA. It nust be noted that the act requires that
state agencies conply with its terns "to the fullest extent
possible."™ (H story: 2-4-201, 2-15-112, MCA, 1 MP, 75-1-201,
MCA; NEW 1980 MAR p. 88, Eff. 1/18/80; TRANS, fronlDHES 1996
MAR p. 1497.)

17.4.602 PAO.ICY STATEMENT CONCERNI NG MEPA RULES (1) The
purpose of these rules is to inplenent Title 75, chapter 1, MCA
the Montana Environnmental Policy Act (MEPA), through the
establ i shnment of adm nistrative procedures. MEPA requires that
state agencies conply with its terns "to the fullest extent
possible.”™ In order to fulfill the stated policy of that act,
the agency shall conform to the followng rules prior to
reaching a final decision on proposed actions covered by MEPA
(Hi story: 2-3-103, 2-4-201, MCA; | MP, 2-3-104, 75-1-201, MCA
NEW 1989 MAR p. 226 Eff. 1/ 271 89; TRANS from DHES, 1996 MAR
p. 1497.)

17.4.603 DEFINITIONS (1) "Action" means a project,
programor activity directly undertaken by the agency; a project
or activity supported through a contract, grant, subsidy, |oan
or other form of funding assistance from the agency, either
singly or in conbination with 1 or nore other state agencies; or
a project or activity involving the issuance of a | ease, permt,
license, certificate, or other entitlenment for use or perm ssion
to act by the agency, either singly or in conbination with other
stat e agenci es.

(2)(a) "Alternative" neans:

(i) an alternate approach or course of action that would
appreci ably acconplish the sane objectives or results as the
proposed acti on;

(i1) design paraneters, mtigation, or controls other than
t hose incorporated into a proposed action by an applicant or by
an agency prior to preparation of an EA or draft EIS;

(ii1) no action or denial; and

(iv) for agency-initiated actions, a different program or
series of activities that would acconplish other objectives or a
different use of resources than the proposed program or series
of activities.
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17. 4. 603 ENVI RONVENTAL QUALI TY

(b) The agency is required to consider only alternatives
that are realistic, technologically available, and that
represent a course of action that bears a |ogical relationship
to the proposal being eval uated.

(3) "The agency"” neans the departnment of environnental
quality and the board of environnental review.

(4) "Applicant” nmeans a person or any other entity who
applies to the agency for a grant, |oan, subsidy, or other
funding assi stance, or for a |ease, permt, i cense,
certificate, or other entitlenent for use or perm ssion to act.

(5) "Categorical exclusion" refers to a type of action

which does not individually, collectively, or cumulatively
require an EA or ES, as determined by rulemaking or
progranmati c revi ew adopted by the agency, unless extraordinary
circunst ances, as defined by rul emaking or programmatic review,
occur.

(6) "Conmpensation" neans the replacenment or provision of
substitute resources or environnents to offset an inpact on the
quality of the human environnment. The agency nmay not consider
conpensation for purposes of determning the significance of
i npacts (see ARM 17.4.607(4)).

(7) "Cunulative inpact” neans the collective inpacts on
t he human envi ronnent of the proposed action when considered in
conjunction with other past and present actions related to the
proposed action by l|location or generic type. Rel ated future
actions nust also be considered when these actions are under
concurrent consideration by any state agency through preinpact
statenent studies, separate inpact statenent evaluation, or
permt processing procedures.

(8) "Energency actions” include, but are not limted to:

(a) projects undertaken, carried out, or approved by the
agency to repair or restore property or facilities danmaged or
destroyed as a result of a disaster when a disaster has been
decl ared by the governor or other appropriate governnment entity;

(b) energency repairs to public service facilities
necessary to maintain service; and

(c) projects, whether public or private, undertaken to
prevent or mtigate inmrediate threats to public health, safety,
wel fare, or the environnment.

(9) "Environnental assessnent”™ (EA) neans a witten
anal ysis of a proposed action to determ ne whether an EIS is
required or to serve 1 or nore of the other purposes described
in ARM 17.4.607(2).
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(10) "Environnmental inpact statenment” (EIS) neans the
detailed witten statenment required by 75-1-201, MCA which may
t ake several forns:

(a) "draft environnental inpact statenent” neans a
detailed witten statenment prepared to the fullest extent
possi bl e in accordance with 75-1-201(1)(b)(iii), MCA and these
rul es;

(b) "final environmental inpact statenment” neans a witten
statenent prepared to the fullest extent possible in accordance
with 75-1-201, MCA and ARM 17.4.618 or 17.4.619 and which
responds to substantive comments received on the draft
envi ronment al i npact statenent;

(c) "joint environmental inpact statenent”™ nmeans an EI S
prepared jointly by nore than one agency, either state or
federal, when the agencies are involved in the same or a closely
rel ated proposed action.

(11) "Environnmental quality council” (EQC) neans the
council established pursuant to Title 75, chapter 1, MCA, and 5-
16- 101, MCA

(12) "Hurman environnment” includes, but is not limted to
bi ol ogi cal, physical, social, economc, cultural, and aesthetic
factors that interrelate to formthe environment. As the term
applies to the agency's determnation of whether an EIS is
necessary (see ARM 17.4.607(1)), econom c and social inpacts do
not by thenselves require an EI'S. However, whenever an EIS is
prepared, econom ¢ and social inpacts and their relationship to
bi ol ogi cal, physical, cultural and aesthetic inpacts nust be
di scussed.

(13) "Lead agency" neans the state agency that has primary
authority for commtting the government to a course of action or
the agency designated by the governor to supervise the
preparation of a joint environnental inpact statenent or
envi ronment al assessnent.

(14) "Mtigation" means:

(a) avoiding an inpact by not taking a certain action or
parts of an action;

(b) mnimzing inpacts by limting the degree or nmagnitude
of an action and its inplenentation;

(c) rectifying an inpact by repairing, rehabilitating, or
restoring the affected environnent; or

(d) reducing or elimnating an inpact over tinme by
preservation and mai ntenance operations during the life of an
action or the tinme period thereafter that an inpact continues.

(15) "Programmatic review' nmeans an analysis (EI'S or EA)
of the inpacts on the quality of the human environnent of
rel ated actions, progranms, or policies.

(16) "Residual inpact” mnmeans an inpact that is not
elimnated by mtigation.

(17) "Scope" neans the range of reasonable alternatives,
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mtigation, issues, and potential inpacts to be considered in an
envi ronnment al assessnment or an environnmental inpact statenent.

(18) "Secondary inpact" nmeans a further inpact to the
human environnment that may be stinulated or induced by or
otherwise result froma direct inpact of the action.

(19) "State agency”, neans an office, conm ssion
commttee, board, departnent, council, division, bureau, or
section of the executive branch of state governnent. (History:
2-3-103, 2-4-201, MCA, 1 MP, 2-3-104, 75-1-201, MCA; NEW 1989
MAR p. 226, Eff. 1/27/89; TRANS, from DHES, 1996 MAR p. 1497.)

Rul es 17.4.604 through 17.4.606 reserved

NEXT PACE IS 17-127
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17.4.607 CGENERAL REQUI REMENTS OF THE ENVI RONMENTAL REVI EW
PROCESS Section 75-1-201, MCA, requires state agencies to
integrate use of the natural and social sciences and the
environnmental design arts in planning and in deci si onmaki ng, and
to prepare a detailed statement (an EI'S) on each proposal for
projects, prograns, legislation, and other major actions of
state governnment significantly affecting the quality of the
human envi ronnent. In order to determne the |Ilevel of
environnental review for each proposed action that is necessary
to comply with 75-1-201, MCA, the agency shall apply the
following criteria:

(1) The agency shall prepare an EIS as foll ows:

(a) whenever an EA indicates that an EIS is necessary; or

(b) whenever, based on the criteria in ARM 17.4.608, the
proposed action is a mjor action of state governnent
significantly affecting the quality of the human environnent.

(2) An EA may serve any of the follow ng purposes:

(a) to ensure that the agency uses the natural and soci al
sciences and the environmental design arts in planning and
deci si on- maki ng. An EA may be wused independently or in
conjunction with other agency planning and decision-nmaking
pr ocedur es;

(b) to assist in the evaluation of reasonable alternatives
and the devel opnment of conditions, stipulations or nodifications
to be nade a part of a proposed action;

(c) to determne the need to prepare an EI'S through an
initial evaluation and determ nation of the significance of
i npacts associated with a proposed acti on;

(d) to ensure the fullest appropriate opportunity for
public review and comment on proposed actions, including
alternatives and planned mtigation, where the residual inpacts
do not warrant the preparation of an EI'S; and

(e) to exam ne and docunment the effects of a proposed
action on the quality of the human environnent, and to provide
the basis for public review and conmment, whenever statutory
requi renents do not allow sufficient tinme for an agency to
prepare an EIS. The agency shall determ ne whether sufficient
time is available to prepare an EIS by conparing statutory
requi renents that establish when the agency nust make its
decision on the proposed action with the tinme required by ARM
17.4.620 to obtain public review of an EIS plus a reasonable
period to prepare a draft EIS and, if required, a final EIS.

(3) The agency shall prepare an EA whenever:

(a) the action is not excluded under (5) of this rule and
it is not clear wthout preparation of an EA whether the
proposed action is a major one significantly affecting the
quality of the human environment;

(b) the action is not excluded under (5) of this rule and
al though an EIS is not warranted, the agency has not otherw se
i npl emented the interdisciplinary analysis and public review
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purposes listed in (2)(a) and (d) of this rule through a simlar
pl anni ng and deci si on- maki ng process; or

(c) statutory requirenents do not allow sufficient tine
for the agency to prepare an EIS.

(4) The agency may, as an alternative to preparing an EI'S,
prepare an EA whenever the action is one that mght normally
require an EIS, but effects which mght otherwi se be deened
significant appear to be mtigable below the Ilevel of
significance through design, or enforceable controls or
stipulations or both inposed by the agency or other governnent
agenci es. For an EA to suffice in this instance, the agency
must determine that all of the inpacts of the proposed action
have been accurately identified, that they will be mtigated
bel ow the | evel of significance, and that no significant inpact
is likely to occur. The agency may not consider conpensation
for purposes of determning that inpacts have been mtigated
bel ow the | evel of significance.

(5) The agency is not required to prepare an EA or an EI S
for the follow ng categories of action:

(a) actions that qualify for a categorical exclusion as
defined by rule or justified by a programmatic review. In the
rule or programmatic review, the agency shall identify any
extraordi nary circunstances in which a normally excluded action
requires an EA or EIS;

(b) admnistrative actions: routine, clerical or simlar
functions of a departnent, including but not I|imted to
adm ni strative procurenment, contracts for consulting services,
and personnel actions;

(c) mnor repairs, operations, or maintenance of existing
equi pnent or facilities;

(d) i nvestigation and enforcenent: data collection,
inspection of facilities or enforcenent of environnental
st andar ds;

(e) mnisterial actions: actions in which the agency
exerci ses no discretion, but rather acts upon a given state of
facts in a prescribed manner; and

(1) actions that are primarily social or economic in
nature and that do not otherw se affect the human environnent.
(H story: 2-3-103, 2-4-201, MCA; WP, 2-3-104, 75-1-201, MCA
NEW 1989 MAR p. 226, Eff. 1/27/89; TRANS, from DHES, 1996 MAR

p. 1497.)
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17.4.608 DETERM NING THE SIGNI FI CANCE OF | MPACTS (1) In
order to inplenent 75-1-201, MCA, the agency shall determne the
significance of inpacts associated with a proposed action. This
determnation is the basis of the agency's decision concerning
the need to prepare an EIS and also refers to the agency's
eval uation of individual and cumul ative inpacts in either EAs or
El Ss. The agency shall consider the following criteria in
determ ning the significance of each inpact on the quality of
t he human environnent:

(a) the severity, duration, geographic extent, and
frequency of occurrence of the inpact;

(b) the probability that the inpact wll occur if the
proposed action occurs; or conversely, reasonable assurance in
keeping wth the potential severity of an inpact that the inpact
wi ||l not occur;

(c) growth-inducing or growh-inhibiting aspects of the
i mpact, including the relationship or contribution of the inpact
to cumul ative inpacts;

(d) the quantity and quality of each environnental
resource or value that would be affected, including the
uni queness and fragility of those resources or val ues;

(e) the inportance to the state and to society of each
environnmental resource or value that would be affected,

(f) any precedent that would be set as a result of an
i npact of the proposed action that would conmt the departnent
to future actions with significant inpacts or a decision in
principl e about such future actions; and

(g) potential conflict with local, state, or federal |aws,
requi rements, or formal plans.

(2) An inpact nmay be adverse, beneficial, or both. | f
none of the adverse effects of the inpact are significant, an
EIS is not required. An EIS is required if an inpact has a
significant adverse effect, even if the agency believes that the
effect on balance will be beneficial. (H story: 2-3-103, 2-4-
201, MCA; 1 WMP, 2-3-104, 75-1-201, MCA; NEW 1989 MAR p. 226,
Eff. 1/27/89; TRANS, from DHES, 1996 MAR p. 1497.)
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17.4.609 PREPARATI ON  AND CONTENTS OF ENVI RONMENTAL
ASSESSMENTS (1) The agency shall prepare an EA, regardl ess of
its length or the depth of analysis, in a manner which utilizes
an interdisciplinary approach. The agency may initiate a
process to determ ne the scope of issues to be addressed in an
EA. Wenever the agency elects to initiate this process, it
shall follow the procedures contained in ARM 17. 4. 615.

(2) For a routine action with limted environnental
i npact, the contents of an EA may be reflected on a standard
checklist format. At the other extrenme, whenever an action is
one that mght normally require an EIS, but effects that
ot herwi se m ght be deened significant are mtigated in project
design or by controls inposed by the agency, the analysis,
format, and content nust all be nore substantial. The agency
shall prepare the evaluations and present the information
described in (3) of this rule as applicable and in a |evel of
detail appropriate to the foll ow ng consi derations:

(a) the conplexity of the proposed action;

(b) the environnental sensitivity of the area affected by
t he proposed action;

(c) the degree of uncertainty that the proposed action
will have a significant inpact on the quality of the human
envi ronnent ;

(d) the need for and conplexity of mtigation required to
avoi d the presence of significant inpacts.

(3) To the degree required in (2) of this rule, an EA nust
i ncl ude:

(a) a description of the proposed action, including maps

and graphs;
(b) a description of the benefits and purpose of the
proposed action. |If the agency prepares a cost/benefit analysis

before conpletion of the EA, the EA nust contain the cost/
benefit analysis or a reference to it;
(c) a listing of any state, l|local, or federal agencies

t hat have overl appi ng or addi ti onal jurisdiction or
environnental review responsibility for the proposed action and
the permts, |icenses, and other authorizations required,

(d) an evaluation of the inpacts, including cunulative and
secondary inpacts, on the physical environnent. This evaluation
may take the form of an environnmental checklist and/or, as
appropriate, a narrative containing nore detailed analysis of
topics and inpacts that are potentially significant, including,
where appropriate: terrestrial and aquatic life and habitats;
water quality, quantity, and distribution; geology; soi
quality, stability, and noi sture; vegetation cover, quantity and
quality; aesthetics; air quality; unique, endangered, fragile,
or [imted envi ronment al resour ces; hi st ori cal and
ar chaeol ogi cal sites; and demands on environnental resources of
| and, water, air and energy;
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(e) an evaluation of the inpacts, including cunulative and
secondary inpacts, on the human population in the area to be
affected by the proposed action. This evaluation may take the
form of an environnental checklist and/or, as appropriate, a
narrative containing nore detailed analysis of topics and
inpacts that are potentially significant, including where
appropriate, social structures and nores; cultural uniqueness
and diversity; access to and quality of recreational and
wi | derness activities; Jlocal and state tax base and tax
revenues; agricultural or industrial production; human health;
gquantity and distribution of enploynent; distribution and
density of population and housing; demands for governnent
services; industrial and commercial activity; locally adopted
envi ronnental plans and goals; and ot her appropriate social and
econom ¢ circunst ances;

(f) a description and anal ysis of reasonable alternatives
to a proposed action whenever alternatives are reasonably
avai l abl e and prudent to consider and a discussion of how the
alternative woul d be inpl enent ed;

(g) a listing and appropriate evaluation of mtigation
stipulations, and other controls enforceable by the agency or
anot her government agency;

(h) a listing of other agencies or groups that have been
contacted or have contributed information;

(i) the nanes of persons responsible for preparation of
t he EA; and

(j) afinding on the need for an EI'S and, if appropriate,
an expl anation of the reasons for preparing the EA. If an EI'S
is not required, the EA nust describe the reasons the EA is an
appropriate |evel of analysis. (H story: 2-3-103, 2-4-201,
MCA; | MP, 2-3-104, 75-1-201, MCA; NEW 1989 MAR p. 226, Eff.
1/ 27/ 89; TRANS, from DHES, 1996 MAR p. 1497.)

17.4.610 PUBLI C REVI EW OF ENVI RONVENTAL ASSESSMENTS

(1) The level of analysis in an EA will vary with the
conplexity and seriousness of environnental issues associated
with a proposed action. The level of public interest will also
vary. The agency is responsible for adjusting public reviewto
match these factors.

(2) An EAis a public docunent and may be inspected upon
request. Any person nmay obtain a copy of an EA by making a
request to the agency. If the docunent is out-of-print, a
copyi ng charge may be | evi ed.

(3) The agency is responsible for providing additiona
opportunities for public review consistent with the seriousness
and conplexity of the environnmental issues associated wth a
proposed action and the level of public interest. Methods of
acconpl i shing public review include publishing a news rel ease or
| egal notice to announce the availability of an EA, summari zi ng
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its content and soliciting public coment; holding public
nmeetings or hearings; maintaining mailing lists of persons
interested in a particular action or type of action and
notifying themof the availability of EAs on such actions; and
di stributing copies of EAs for review and comment.

(4) For an action with limted environmental inpact and
little public interest, no further public review my be
war r ant ed. However, where an action is one that normally
requires an EIS, but effects that otherwi se mght be deened
significant are mtigated in the project proposal or by controls
i nposed by the agency, public involvenent nust include the
opportunity for public comment, a public neeting or hearing, and
adequate notice. The agency is responsible for determning
appropriate nmethods to ensure adequate public review on a case
by case basis.

(5) The agency shall maintain a log of all EAs conpl eted
by the agency and shall submt a |ist of any new EAs conpl eted
to the office of the governor and the environnental quality
council on a quarterly basis. In addition, the agency shal
submt a copy of each conpleted EA to the EQC

(6) The agency shall consider the substantive comrents
received in response to an EA and proceed in accordance with one
of the follow ng steps, as appropriate:

(a) determne that an EIS is necessary;

(b) determne that the EA did not adequately reflect the
issues raised by the proposed action and issue a revised
docunent; or

(c) determine that an EIS is not necessary and nake a
final decision on the proposed action, wth appropriate
nodi fication resulting fromthe analysis in the EA and anal ysis
of public comment. (History: 2-3-103, 2-4-201, MCA, | MP, 2-3-
104, 75-1-201, MCA;, NEW 1989 MAR p. 226, Eff. 1/27/89; TRANS,

from DHES, 1996 MAR p. 1497.)
Rul es 17.4.611 through 17.4.614 reserved

NEXT PACE IS 17-135
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17.4.615 DETERM NING THE SCOPE OF AN EIS (1) Prior to
the preparation of an EIS, the agency shall initiate a process
to determ ne the scope of the EIS.

(2) To identify the scope of an EI'S, the agency shall:

invite the participation of affected federal, state,
and | ocal government agencies, Indian tribes, the applicant, if
any, and interested persons or groups;

(b) identify the issues related to the proposed action
that are likely to involve significant inpacts and that wll be
anal yzed in depth in the ElS;

(c) identify the issues that are not likely to involve
significant i mpact s, t her eby i ndi cating t hat unl ess
unantici pated effects are discovered during the preparation of
the EIS, the discussion of these issues in the EIS wll be
limted to a brief presentation of the reasons they wll not
significantly affect the quality of the human environnent; and

(d) identify those issues that have been adequately

addressed by prior environnental review, thereby indicating that
the discussion of these issues in the EISw Il be limted to a
summary and reference to their coverage el sewhere; and

(e) identify possible alternatives to be considered.
(History: 2-3-103, 2-4-201, MCA; | MP, 2-3-104, 75-1-201, MCA
NEW 1989 MAR p. 226 Eff. 1/27/89 TRANS from DHES, 1996 MAR
p. 1497.)

17.4.616 ENVI RONVENTAL | MPACT STATEMENTS- - GENERAL
REQUI REMENTS The followi ng apply to the design and preparation
of El Ss:

(1) The agency shall prepare EISs that are anal ytic rather
t han encycl opedi c.

(2) The agency shall discuss the inpacts of a proposed
action in a level of detail that is proportionate to their
significance. For other than significant issues, an EI'S need
only include enough discussion to show why nore study is not
war r ant ed.

(3) The agency shall prepare with each draft and final EI'S
a brief summary that is available for distribution separate from
the EIS. The summary nust descri be:

(a) the proposed action being evaluated by the EI'S, the
i npacts, and the alternatives;

(b) areas of controversy and maj or concl usions;

(c) the tradeoffs anong the alternatives; and

(d) the agency's preferred alternative, if any. (H story:
2-3-103, 2-4-201, MCA, 1 MP, 2-3-104, 75-1-201, MCA; NEW 1989
MAR p. 226, Eff. 1/27/ 89; T TRANS from DHES, 1996 MAR p. 1497.)
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17.4.617 PREPARATI ON AND CONTENTS OF DRAFT ENVI RONVENTAL
| MPACT STATEMENTS If required by these rules, the agency shal
prepare a draft environnental inpact statenent using an
i nterdi sciplinary approach and containing the foll ow ng:

(1) a description of the proposed action, including its
pur pose and benefits;

(2) a listing of any state, l|local, or federal agencies
that have overlapping or additional jurisdiction and a
description of their responsibility for the proposed action;

(3) a description of the current environnmental conditions
in the area affected by the proposed action or alternatives,
including maps and charts, whenever appropriate. The
description nust be no longer than is necessary to understand
the effects of the action and alternatives. Data analysis mnust
be commensurate with the inportance of the inpact with |ess
i mport ant mat eri al sunmmari zed, consol i dat ed, or sinply
r ef erenced,

(4) a description of the inpacts on the quality of the
human envi ronnment of the proposed action including:

(a) the factors listed in ARM 17.4.609(3)(d) and (e),
whenever appropri ate;

(b) primary, secondary, and cunul ative i npacts;

(c) potential growth-inducing or growth-inhibiting
i npact s;
(d) irreversible and irretrievable commtnents of

envi ronnental resources, including land, air, water and energy;

(e) economc and environnmental benefits and costs of the
proposed action; and

(f) the relationship between |ocal short-term uses of
man' s environnent and the effect on nai ntenance and enhancenent
of the long-termproductivity of the environnent. When a cost-
benefit analysis is prepared by the agency prior to the
preparation of the draft EIS, it shall be incorporated by
reference in or appended to the EI S;

(5) an analysis of reasonable alternatives to the proposed
action, including the alternative of no action and other
reasonable alternatives that may or may not be within the
jurisdiction of the agency to inplenment, if any;

(6) a discussion of mtigation, stipulations, or other
controls commtted to and enforceable by the agency or other
gover nnent agency;

(7) a discussion of any conpensation related to inpacts
stemm ng fromthe proposed action;

(8) an explanation of the tradeoffs anong the reasonable
alternatives;

(9) the agency's preferred alternative, if any, and its
reasons for the preference;

(10) a section on consultation and preparation of the
draft EI'S that includes the follow ng:
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(a) the nanes of those individuals or groups responsible
for preparing the draft EIS;

(b) a listing of other agencies, groups, or individuals
who were contacted or contributed information; and

(c) a summary list of source materials used in the
preparation of the draft EIS;

(11) a summary of the draft EIS as required in ARM
17.4.616; and

(12) other sections that may be required by other statutes
in a conprehensive eval uation of the proposed action, or by the
National Environnental Policy Act or other federal statutes
governing a cooperating federal agency. (H story: 2-3-103, 2-
4-201, MCA; I MP, 2-3-104, 75-1-201, MCA;, NEW 1989 MAR p. 226
Eff. 1/27/89; TRANS, from DHES, 1996 MAR p. 1497.)

17.4.618 ADOPTI ON OF DRAFT ENVI RONVENTAL | MPACT STATENMENT
AS FINAL (1) Depending upon the substantive coments received
in response to the draft EIS, the draft statenent may suffice.
The agency shall determ ne whether to adopt the draft EIS within
30 days of the close of the comrent period on the draft EIS.

(2) In the event the agency determ nes to adopt the draft
ElIS, the agency shall notify the governor, the environnental
quality council, the applicant, if any, and all comentors of
its decision and provide a statenent describing its proposed
course of action. This notification nust be acconpanied by a
copy of all comments or a summary of a representative sanple of
comments received in response to the draft statenent, together
with, at mninmum an explanation of why the issues raised do not
warrant the preparation of a final EIS.

(3) The agency shall provide public notice of its decision
to adopt the draft EIS as a final EIS.

(4) If the agency decides to adopt the draft EIS as the
final EIS, it may make a final decision on the proposed action
no sooner than 15 days after conplying with (1) through (3) of
this rule. (H story: 2-3-103, 2-4-201, MCA, 1 MP, 2-3-104, 75-
1-201, MCA; NEW 1989 MAR p. 226, Eff. 1/27/89; TRANS, from
DHES, 1996 MAR p. 1497.)
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17.4.619 PREPARATI ON AND CONTENTS OF FI NAL ENVI RONVENTAL
| MPACT STATEMENT Except as provided in ARM 17.4.618, a fina
envi ronnment al i npact statenent nust include:

(1) a summary of major conclusions and supporting
information fromthe draft EI'S and the responses to substantive
comments received on the draft EI'S, stating specifically where
such conclusions and information were changed from those which
appeared in the draft;

(2) alist of all sources of witten and oral comments on
the draft EI'S, including those obtained at public hearings, and,
unl ess inpractical, the text of comrents received by the agency
(in all cases, a representative sanple of comments nust be
i ncl uded) ;

(3) the agency's responses to substantive comments,
i ncluding an eval uation of the comments received and di sposition
of the issues involved;

(4) dat a, i nformati on, and explanations obtained
subsequent to circulation of the draft; and

(5) the agency's recommendation, preferred alternative, or
proposed decision together with an explanation of the reasons
therefor. (Hstory: 2-3-103, 2-4-201, MCA, 1MP, 2-3-104, 75-1-
201, MCA; NEW 1989 MAR p. 226, Eff. 1/27/89; TRANS, from DHES,
1996 MAR p. 1497.)

17.4.620 TIME LIMTS AND DI STRIBUTI ON OF ENVI RONVENTAL
| MPACT STATEMENTS (1) Followi ng preparation of a draft EIS,
the agency shall distribute copies to the governor, EQC,
appropriate state and federal agencies, the applicant, if any,
and persons who have requested copi es.

(2) The listed transmttal date to the governor and the
EQC nmust not be earlier than the date that the draft EIS is
mai |l ed to ot her agencies, organizations, and individuals. The
agency shall allow 30 days for reply, provided that the agency
may extend this period up to an additional 30 days at its
di scretion or upon application of any person for good cause.
When preparing a joint EIS with a federal agency or agencies,
the agency may al so extend this period in accordance with tine
periods specified in regulations that inplenment the Nationa
Environnental Policy Act. However, no extension which is
ot herwi se prohibited by |aw may be granted.

(3) In cases involving an applicant, after the period for
comment on the draft EI'S has expired, the agency shall send to
the applicant a copy of all witten comments that were received.
The agency shall advise the applicant that he has a reasonabl e
time to respond in witing to the coments received by the
agency on the draft EIS and that the applicant's witten
response nust be received before a final EI'S can be prepared and
circulated. The applicant may waive his right to respond to the
comments on the draft EIS.
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(4) Followi ng preparation of a final EI'S, the agency shall
distribute copies to the governor, EQC, appropriate state and
federal agencies, the applicant, if any, persons who submtted
comments on or received a copy of the draft EI'S, and other
menbers of the public upon request.

(5) Except as provided by ARM 17.4.618(4), a final
deci si on nust not be nmade on the proposed action being eval uated
in a final EIS until 15 days have expired from the date of
transmttal of the final EIS to the governor and EQC The
listed transmittal date to the governor and EQC nust not be
earlier than the date that the final EIS is mailed to other
agenci es, organizations, and individuals.

(6) Al witten coments received on an EIS, including
witten responses received from the applicant, nust be nmade
avai l abl e to the public upon request.

(7) Until the agency reaches its final decision on the
proposed action, no action concerning the proposal may be taken
t hat woul d:

(a) have an adverse environnental inpact; or

(b) limt the choice of reasonable alternatives, including
the no-action alternative. (History: 2-3-103, 2-4-201, MCA
| MP, 2-3-104, 75-1-201, MCA; NEW 1989 MAR p. 226, Eff. 1/27/89;
TRANS, from DHES, 1996 MAR p. 1497.)
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17.4.621 SUPPLENMENTS TO ENVI RONMENTAL | MPACT STATENMENTS

(1) The agency shall prepare supplenents to either draft
or final environnental inpact statenents whenever:

(a) the agency or the applicant makes a substanti al change
in a proposed action;

(b) there are significant new circunstances, discovered
prior to final agency decision, including information bearing on
t he proposed action or its inpacts that change the basis for the
deci sion; or

(c) followi ng preparation of a draft EIS and prior to com
pletion of a final EIS, the agency determnes that there is a
need for substantial, additional information to evaluate the
i npacts of a proposed action or reasonable alternatives.

(2) A supplement nust include, but is not limted to, a
description of the foll ow ng:

(a) an explanation of the need for the suppl enment;

(b) the proposed action; and

(c) any inpacts, alternatives or other itens required by
ARM 17.4.617 for a draft EIS or ARM 17.4.619 for a final EIS
that were either not covered in the original statenment or that
must be revised based on new information or circunstances
concerning the proposed acti on.

(3) The sane tine periods applicable to draft and fina
EISs apply to the circulation and review of supplenents.
(Hi story: 2-3-103, 2-4-201, MCA; | MP, 2-3-104, 75-1-201, MCA
NEW 1989 MAR p. 226 Eff. 1/27/89 TRANS fronlDHES 1996 MAR
p. 1497.)

Rul es 17.4.622 through 17.4.624 reserved

NEXT PACGE IS 17-143
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17.4.625 ADOPTION OF AN EXISTING EIS (1) The agency
shall adopt as part of a draft EIS all or any part of the
i nformati on, conclusions, comrents, and responses to conments
contained in an existing EIS that has been previously or is
bei ng concurrently prepared pursuant to MEPA or the Nationa
Environnmental Policy Act if the agency deterni nes:

(a) that the existing EI'S covers an action paralleling or
closely related to the action proposed by the agency or the
appl i cant;

(b) on the basis of its own independent evaluation, that
the information contained in the existing EI'S has been
accurately presented; and

(c) that the information contained in the existing EISis
applicable to the action currently being consi dered.

(2) A summary of the existing EI'S or the portion adopted
and a list of places where the full text is available nust be
circulated as a part of the EIS and treated as part of the EIS
for all purposes, including, if required, preparation of a final
El S.

(3) Adoption of all or part of an existing EI'S does not
relieve the agency of the duty to conply with ARM 17. 4. 617

(4) The sane tine periods applicable to draft and fina
ElSs apply to the circulation and review of EISs that include
materi al adopted from an existing EIS.

(5) The agency shall take full responsibility for the
portions of a previous EI'S adopted. If the agency disagrees
with certain adopted portions of the previous EIS, it shall
specifically discuss the points of disagreenent.

(6) No material may be adopted unless it is reasonably
avai l abl e for inspection by interested persons within the tine
al l oned for conment.

(7) Whenever part of an existing EIS or concurrently
prepared EIS is adopted, the part adopted nust include
sufficient material to allow the part adopted to be considered
in the context in which it was presented in the original EIS
(Hi story: 2-3-103, 2-4-201, MCA; WP, 2-3-104, 75-1-201, MCA
NEW 1989 MAR p. 226, Eff. 1/27/89; TRANS, from DHES, 1996 MAR

p. 1497.)
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17.4.626 | NTERAGENCY COOPERATION (1) Whenever it is the
| ead agency responsible for preparation of an EIS, the agency
may:

(a) request the participation of other governnental
agenci es which have special expertise in areas that should be
addressed in the EIS;

(b) al l ocate assignnents, as appropriate, for the
preparation of the EI'S anong other participating agencies; and
(c) coordinate the efforts of all affected agencies.

(2) Wenever participation of the agency is requested by a
| ead agency, the agency shall nmake a good-faith effort to
participate in the EIS as requested, with its expenses for
participation in the EIS paid by the | ead agency or other agency
collecting the EIS fee if one is collected. (H story: 2-3-103,
2-4-201, MCA; WP, 2-3-104, 75-1-201, MCA; NEW 1989 MAR p. 226,

Eff. 1/27/89; TRANS, from DHES, 1996 MAR p. 1497.)

17.4.627 JO NT ENVI RONMENTAL | MPACT STATEMENTS AND EA' S

(1) Wenever the agency and 1 or nore other state agencies
have jurisdiction over an applicant's proposal or nmjor state
actions that individually, collectively, or cumulatively require
an EI'S and another agency is clearly the | ead agency, the agency
shall cooperate with the lead agency in the preparation of a
joint EIS. Wenever it is clearly the |ead agency, the agency
shal |l coordinate the preparation of the EIS as required by this
rul e. Whenever the agency and 1 or nore agencies have
jurisdiction over an applicant's proposal or major state actions
and |ead agency status cannot be resolved, the agency shall
request a determnation fromthe governor

(2) The agency shall cooperate with federal and | ocal
agencies in preparing EISs when the jurisdiction of the agency
is involved. This cooperation may include, but is not limted
to: joint environnmental research studies, a joint process to
determne the scope of an EIS, joint public hearings, joint
El Ss, and, whenever appropriate, joint issuance of a record of
deci si on.

(3) \Whenever the agency proposes or participates in an
action that requires preparation of an EI'S under both the
National Environmental Policy Act and MEPA, the EI'S nust be
prepared in conpliance with both statutes and associated rules
and regul ations. The agency may, if required by a cooperating
f eder al agency, accede to and follow nore stringent
requi renments, such as additional content or public review
periods, but in no case may it accede to |less than is provided
for in these rules.

(4) The sanme general provisions for cooperation and joint
ance of docunents provided for in this rule in connection
ElSs also apply to EAs. (Hi story: 2-3-103, 2-4-201, MCA
2-3-104, 75-1-201, MCA; NEW 1989 MAR p. 226, Eff. 1/27/89;

o C
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TRANS, from DHES, 1996 MAR p. 1497.)

17.4.628 PREPARATI ON, CONTENT, AND DI STRIBUTION CF A
PROGRAMVATI C REVIEW (1) Wenever the agency is contenplating a
series of agency-initiated actions, prograns, or policies which
in part or in total may constitute a major state action
significantly affecting the human environnent, it shall prepare
a programmatic review discussing the inpacts of the series of
actions.

(2) The agency may also prepare a programmatic review
whenever required by statute, whenever a series of actions under
the jurisdiction of the agency warrant such an analysis as
determ ned by the agency, or whenever prepared as a joint effort
with a federal agency requiring a progranmmatic review.

(3) The agency shall determ ne whether the programmatic
review takes the formof an EA or an EIS in accordance with the
provisions of ARM 17.4.607 and 17.4.608, unless otherw se
provi ded by statute.

(4) A programmatic review nust include, as a mninmm a
conci se, anal yti cal di scussion of alternatives and the
cunmul ati ve environmental effects of these alternatives on the
human envi ronnent. In addition progranmatic reviews mnust
contain the information specified in ARM 17.4.617 for EISs or
ARM 17.4.609 for EAs, as applicable.

(5) The agency shall adhere to the tinme limts specified
for distribution and public coment on EISs or EAs, whichever is
appl i cabl e.

(6) Wiile work on a progranmmatic review is in progress,
the agency may not take mmjor state actions covered by the
programin that interimperiod unless such action:

(a) is part of an ongoing program

(b) is justified independently of the program or

(c) will not prejudice the ultimate decision on the
program Interimaction prejudices the ultinmate decision on the
program if it tends to determ ne subsequent developnent or
forecl ose reasonabl e alternatives.

(7) Actions taken wunder (6) of this rule nust be
acconpanied by an EA or an EIS, if required. (H story: 2-3-
103, 2-4-201, MCA; I MP, 2-3-104, 75-1-201, MCA; NEW 1989 MAR p
226, Eff. 1/27/89; TRANS, from DHES, 1996 MAR p. 1497.)
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17.4.629 RECORD OF DECISION FOR ACTIONS REQUI RING
ENVI RONVENTAL | MPACT  STATEMENTS (1) At the time of its
deci sion concerning a proposed action for which an EI'S was
prepared, the agency shall prepare a concise public record of
decision. The record, which nmay be integrated into any other
docunent ati on of the decision that is prepared by the agency, is
a public notice of what the decision is, the reasons for the
deci sion, and any special conditions surrounding the decision or
its inplenmentation.

(2) The agency may include in the final EIS, in addition
to a statenment of its proposed decision, preferred alternative,
or recomrendation on the proposed action, the other itens
required by (1) of this rule, and additional explanation as
provided for in (3) of this rule. If the final decision and the
reasons for that final decision are the sane as set forth in the
final EIS, the agency may conply with (1) of this rule by
preparing a public notice of what the decision is and adopting
by reference the information contained in the final EIS that
addresses the itens required by (1) of this rule. [If the final
decision or any of the itens required by (1) of this rule are
different fromwhat was presented in the final EI'S the agency
is responsible for preparing a separate record of deci sion.

(3) There is no prescribed format for a record of
deci sion, except that it nmust include the itens listed in (1) of
this rule. The record may include the followng itens as

appropri at e:

(a) brief description of the context of the decision;

(b) the alternatives consi dered;

(c) advantages and di sadvantages of the alternatives;

(d) the alternative or alternatives considered
environnmental |y preferabl e;

(e) short and long-termeffects of the decision;

(f) policy ~considerations that were balanced and
consi dered in nmaking the decision;

(9) whether all practical nmeans to avoid or mnimze
envi ronnmental harm were adopted, and if not, why not; and

(h) a summary of inplenentation plans, including
noni toring and enforcenent procedures for mtigation, if any.

(4) This rule does not define or affect the statutory
deci si on-maki ng authority of the agency. (H story: 2-3-103, 2-
4-201, MCA; I MP, 2-3-104, 75-1-201, MCA;, NEW 1989 MAR p. 226
Eff. 1/27/89; TRANS, from DHES, 1996 MAR p. 1497.)

Rul es 17.4.630 and 17.4.631 reserved

NEXT PACE IS 17-149
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17.4.632 EMERGENCIES (1) The agency may take or permt
action having a significant inpact on the quality of the human
environnent in an energency situation w thout preparing an ElS.
Wthin 30 days followng initiation of the action, the agency
shall notify the governor and the EQC as to the need for the
action and the inpacts and results of it. Ener gency actions
must be limted to those actions inmmediately necessary to
control the inpacts of the energency. (H story: 2-3-103, 2-4-
201, MCA; 1 WMP, 2-3-104, 75-1-201, MCA; NEW 1989 MAR p. 226,
Eff. 1/27/89; TRANS, from DHES, 1996 MAR p. 1497.)

17.4.633 CONFI DENTI ALI TY (1) I nformati on decl ared
confidential by state law or by an order of a court nust be
excluded froman EA and EIS. The agency shall briefly state the
general topic of the confidential information excluded.
(Hi story: 2-3-103, 2-4-201, MCA; | MP, 2-3-104, 75-1-201, MCA
NEW 1989 MAR p. 226 Eff. 1/27/89 TRANS from DHES, 1996 MAR
p. 1497.)

17.4.634 RESOLUTI ON OF STATUTORY CONFLICTS (1) Whenever
a conflicting provision of another state | aw prevents the agency
fromfully conplying with these rules the agency shall notify
t he governor and the EQC of the nature of the conflict and shall
suggest a proposed course of action that will enable the agency
to conply to the fullest extent possible with the provisions of
MEPA. This notification nust be nade as soon as practical after
t he agency recogni zes that a conflict exists, and no |ater than
30 days follow ng such recognition

(2) The agency has a continuing responsibility to review
its progranms and activities to evaluate known or anticipated
conflicts between these rules and other statutory or regul atory
requi rements. It shall make such adjustnents or reconmendations
as may be required to ensure nmaxi mum conpliance with MEPA and
these rules. (History: 2-3-103, 2-4-201, MCA, 1M, 2-3-104,
75-1-201, MCA; NEW 1989 MAR p. 226 Eff. 1/27/89; TRANS from
DHES, 1996 MAR p. 1497.)
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17.4.635 CONTRACTS AND DI SCLOSURE (1) The agency may
contract for preparation of an EIS or portions thereof.
Whenever an EIS or portion thereof is prepared by a contractor,
the agency shall furnish guidance and participate in the
preparation, independently evaluate the statenment or portion
thereof prior to its approval, and take responsibility for its
scope and content.

(2) A person contracting with the agency in the
preparation of an EIS nust execute a disclosure statement, in
affidavit form prepared by the agency, specifying that he has no
financial or other interest in the outcone of the proposed
action other than a contract with the agency. (H story: 2-3-
103, 2-4-201, MCA; I MP, 2-3-104, 75-1-201, MCA; NEW 1989 MAR p
226, Eff. 1/27/89; TRANS, from DHES, 1996 MAR p. 1497.)

17.4.636 PUBLIC HEARINGS (1) \Whenever a public hearing
is held on an EIS or an EA, the agency shall issue a news
rel ease or |legal notice to newspapers of general circulation in
the area to be affected by the proposed action prior to the
heari ng. The news release or legal notice nust advise the
public of the nature of testinony the agency w shes to receive
at the hearing. The hearing nust be held after the draft EIS
has been circulated and prior to preparation of the final EIS.
A hearing involving an action for which an EA was prepared nust
be held after the EA has been circulated and prior to any final
agency determ nati ons concerning the proposed action. |In cases
invol ving an applicant, the agency shall allow an applicant a
reasonable tinme to respond in witing to coments made at a
public hearing, notwi thstanding the tinme limts contained in ARM
17.4.620. The applicant may waive his right to respond to
comments made at a hearing.

(2) In addition to the procedure in (1) of this rule, the
agency shall take such other steps as are reasonable and
appropriate to pronote the awareness by interested parties of a
schedul ed heari ng.

(3) The agency shall hold a public hearing whenever
requested within 20 days of issuance of the draft EIS by either

(a) 10% or 25, whichever is less, of the persons who wll
be directly affected by the proposed action;

(b) by anot her agency which has jurisdiction over the
action;

(c) an association having not |ess than 25 nenbers who
will be directly affected by the proposed action; or

(d) the applicant, if any.

(4) In determ ning whether a sufficient nunber of persons
have requested a hearing as required by (3) of this rule, the
agency shall resolve instances of doubt in favor of holding a
public hearing.

(5) No person may give testinony at the hearing as a
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representative of a participating agency. Such a representative
may, however, at the discretion of the hearing officer, give a
statenent regarding his or her agency's authority or procedures
and answer questions fromthe public.

(6) Public neetings may be held in lieu of formal hearings
as a nmeans of soliciting public conment on an EIS where no
hearing is requested under (3) of this rule. However, the
agency shall provide adequate advance notice of the neeting;
and, other than the degree of formality surrounding the
proceedi ngs, the objectives of such a neeting are essentially
the sane as those for a hearing. (H story: 2-3-103, 2-4-201,
MCA; | MP, 2-3-104, 75-1-201, MCA; NEW 1989 MAR p. 226, Eff.
1/ 27/ 89; TRANS, from DHES, 1996 MAR p. 1497.)
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